
 

CITY OF LOMA LINDA 

CITY COUNCIL AGENDA 

REGULAR MEETING OF JULY 10, 2018 

 

A regular meeting of the City Council of the City of Loma Linda is scheduled to be held Tuesday, July 10, 
2018 in the City Council Chamber, 25541 Barton Road, Loma Linda, California.  Pursuant to Municipal Code 

Section 2.08.010, study session or closed session items may begin at 5:30 p.m. or as soon thereafter as 

possible.  The public meeting begins at 7:00 p.m. 

Reports and Documents relating to each agenda item are on file in the Office of the City Clerk and are available 

for public inspection during normal business hours.  The Loma Linda Branch Library is also provided an 

agenda packet for your convenience.  The agenda and reports are also located on the City’s Website at 
www.lomalinda-ca.gov. 

Materials related to an item on this Agenda submitted to the City Council after distribution of the agenda 

packet are available for public inspection in the City Clerk’s Office, 25541 Barton Road, Loma Linda, CA 

during normal business hours.  Such documents are also available on the City’s website at www.lomalinda-
ca.gov subject to staff’s ability to post the documents before the meeting. 

Persons wishing to speak on an agenda item, including any closed session items, are asked to complete an 

information card and present it to the City Clerk prior to consideration of the item.  When the item is to be 
considered, please step forward to the podium, the Chair will recognize you and you may offer your comments.  

The City Council meeting is recorded to assist in the preparation of the Minutes, and you are therefore asked to 

give your name and address prior to offering testimony. 

The Oral Reports/Public Participation portion of the agenda pertains to items NOT on the agenda and is limited 
to 30 minutes; 3 minutes allotted for each speaker.  Pursuant to the Brown Act, no action may be taken by the 

City Council at this time; however, the City Council may refer your comments/concerns to staff or request that 

the item be placed on a future agenda. 

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this 

meeting, please contact the City Clerk at (909) 799-2819.  Notification 48 hours prior to the meeting will 

enable the City to make reasonable arrangements to ensure accessibility to this meeting.  Later requests will 
be accommodated to the extent feasible. 

A recess may be called at the discretion of the City Council. 

Agenda item requests for the AUGUST 14, 2018 meeting must be submitted in writing to the City Clerk 

no later than NOON, TUESDAY, July 1, 2018 
 

A. Call To Order 

 

B. Roll Call 

 

C. Invocation and Pledge of Allegiance – Councilman Popescu (In keeping with long-standing 
traditions of legislative invocations, this City Council meeting may include a brief, non-

sectarian invocation.  Such invocations are not intended to proselytize or advance any one, or to 

disparage any other, faith or belief.  Neither the City nor the City Council endorses any particular 

religious belief or form of invocation.) 

 

D. Items To Be Added Or Deleted 

 

E. Oral Reports/Public Participation - Non-Agenda Items (Limited to 30 minutes; 3 minutes 

allotted for each speaker) 

 

F. Conflict of Interest Disclosure - Note agenda item that may require member abstentions due to 
possible conflicts of interest 

http://www.lomalinda-ca.gov/
http://www.lomalinda-ca.gov/
http://www.lomalinda-ca.gov/


 

G. Scheduled and Related Items 
 

1. June 5, 2018 Election Results 

a. Council Bill #R-2018-29 – Confirming the June 5, 2018 Election Results 
b. Oath of Allegiance to City Councilmen-elect 
c. Presentation of Certificates of Election to City Councilmen-elect 
d. Seating of Councilmen and remarks from newly elected 

 2. Re-organization 

a. Election of Mayor 
b. Election of Mayor pro tempore 

 3. Appoint City Council Members to the following Boards/Commissions 

a. San Bernardino County Transportation Authority (SBCTA) 
b. Omnitrans 
c. Inland Valley Development Agency (IVDA) 
d. San Bernardino International Airport Authority (SBIAA) 
e. Solid Waste Management Board 
f. San Bernardino Valley Municipal Water District Advisory Commission on Water 

Policy 
g. California Joint Powers Insurance Authority Board of Directors (CJPIA) 
h. Board of Directors Confire JPA 

  4. Public Hearing – Council Bill #R-2018-30 - Spring 2018 Weed Abatement Costs [Fire 

Dept.] 
 

H. Consent Calendar 
 

   5. Demands Register 

   6. Award Contract for Engineering Services for the Anderson Way Waterline Relocation and 
Storm Drain Extension Project (CIP 18-649) [Public Works] 

   7. Adopt Council Bill #R-2018-31 approving an application for grant funding for Mobil Source 

Air Pollution Reduction Clean Transportation Funding and authorize City Manager to sign 

[Public Works] 

   8. Approve Master Encroachment Agreement with MOBILITIE, LLC for the construction, 

installation, maintenance, and operation of telecommunications network facilities within the 

public right-of-way [Assistant City Manager] 

 

I. Old Business  

 

J. New Business 

 

    9. Accept with regret the resignations of Art Walls and Don Bender from the Traffic Advisory 
Committee [City Clerk] 

 10. Committee/Commission Appointments City Clerk] 

 a. Budget Committee (1) 

 b. Historical Commission (2) 

 c. Parks, Recreation & Beautification Committee (6) 

 d. Personnel Board (2) 

 e. Planning Commission (3) 

 f. Traffic Advisory Committee (2) 

 g. Trails Development Committee (8) 

 
  



 

 
 11. Appointment of Council Liaison to Committees/Commissions [City Clerk] 

  a. Budget Committee (2) 

  b. Historical Commission (1) 

  d. Parks, Recreation, Beautification Committee (1) 
  e. Traffic Advisory Committee (1) 

  f. Trails Development Committee (1) 

 
K. Reports of Councilmen (This portion of the agenda provides City Council Members an opportunity to 

provide information relating to other boards/commissions/committees to which City Council Members 

have been appointed). 
 

L. Reports Of Officers (This portion of the agenda provides Staff the opportunity to provide 

informational items that are of general interest as well as information that has been requested by the 

City Council). 

 

M. Adjournment   
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Council Bill #R-2018-29 

 

RESOLUTION NO. 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LOMA LINDA 

CALIFORNIA, RECITING THE FACT OF THE GENERAL MUNICIPAL ELECTION 

 HELD ON JUNE 5, 2018 DECLARING THE RESULT AND SUCH OTHER 

MATTERS AS PROVIDED BY LAW. 

 

 WHEREAS, a General Municipal Election was held and conducted in the City of Loma Linda, 

California, on Tuesday, June 5, 2018, as required by law; and 

 

 WHEREAS, notice of the election was given in time, form and manner as provided by law; that 

voting precincts were properly established; that election officers were appointed and that in all respects the 

election was held and conducted and the votes were cast, received and canvassed and the returns made and 

declared in time, form and manner as required by the provisions of the Elections Code of the State of 

California for the holding of elections in general law cities; and 

  

 WHEREAS, the County Election Department canvassed the returns of the election and has certified 

the results to this City Council, the results are received, attached and made a part hereof as “Exhibit A”. 

 

 NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF LOMA LINDA, CALIFORNIA, 

DOES RESOLVE, DECLARE, DETERMINE AND ORDER AS FOLLOWS: 

 

 SECTION 1. That the whole number of ballots cast in the precincts except vote by mail voter 

ballots and provisional ballots was __________. 

 

That the whole number of vote by mail voter ballots cast in the City was __________, making a total 

of __________ ballots cast in the City. 

 

 SECTION 2. That the names of persons voted for at the election for Member of the City Council 

are as follows:   

David Sanner 

Gabriel Uribe 

Ron Dailey 

Phill Dupper 

 

 SECTION 3. That the number of votes given at each precinct and the number of votes given in the 

City to each of the persons above named for the respective offices for which the persons were as listed in 

Exhibit “A” attached. 

 

 SECTION 4. The City Council does declare and determine that Phill Dupper was elected as 

Member of the City Council for the full term of four years; Ron Dailey was elected as Member of the City 

Council for the full term of four years. 

 

 SECTION 5. The City Clerk shall enter on the records of the City Council of the City, a statement 

of the result of the election, showing:  (1) the whole number of ballots cast in the City; (2) The names of the 

persons voted for; (3) For what office each person was voted for; (4) The number of votes given at each 

precinct to each person; (5) The total number of votes given to each person. 

 

 SECTION 6. That the City Clerk shall immediately make and deliver to each of the persons so 

elected a Certificate of Election signed by the City Clerk and authenticated; that the City Clerk shall also 

administer to each person elected the Oath of Office prescribed in the Constitution of the State of California 



Council Bill #R-2018-29 

 

and shall have them subscribe to it and file it in the office of the City Clerk.  Each and all of the persons so 

elected shall then be inducted into the respective office to which they have been elected. 

 

 SECTION 7. That the City Clerk shall certify to the passage and adoption of this resolution and 

enter it into the book of original resolutions. 

 

 PASSED, APPROVED AND ADOPTED ON July 10, 2018 by the following vote: 

 

Ayes:   

Noes:   

Absent:  

 

      ________________________________________ 

      Rhodes Rigsby, Mayor 

 

ATTEST: 

 

 

________________________________________ 

Barbara Nicholson, City Clerk 
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           Council Bill #R-2018-30  

 

 

 

  

 RESOLUTION NO.  
 
 A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LOMA LINDA 

ADOPTING A REPORT AND STATEMENT OF EXPENSES FOR THE 
SPRING 2018 WEED ABATEMENT PROGRAM AND IMPOSING A LIEN 
UPON PROPERTY FOR PAYMENT THEREFOR 

 

 WHEREAS, the Weed Abatement Program of the City of Loma Linda has been carried out 

in accordance with Municipal Code requirements; and 

 WHEREAS, the City Council has held a hearing on the statement of expenses for 

abatement of the nuisances and has heard and considered the staff report and all objections or 

protests; 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Loma Linda 

as follows: 

 That the statement of expenses attached hereto as Exhibit "A" and incorporated herein by 

reference, is hereby confirmed and adopted as amended; and 

 That the statement of expenses (Exhibit "A") is fair, reasonable, and appropriate; 

 That the cost of the abatement work done or caused to be done by the City as shown on the 

statement of expenses is hereby ordered to be paid by July 10, 2018; and 

 That if said costs have not been paid by July 10, 2018, they shall constitute a lien upon the 

real property against which the nuisance was abated and shall be collected either by a personal civil 

suit against the person creating, causing or permitting the nuisance, or by a special assessment 

against the real property; and 

 That the City Clerk shall file a certified copy of this Resolution and report and statement of 

expenses as amended with the San Bernardino County Auditor, Assessor and Tax Collector, and 

shall direct the Auditor to enter the amounts of the charges contained in the report and statement of 

expenses against the real property described in the report and statement of expense; and 



Resolution No. 
Page 2 
 

 

 

 

 That the amount of the charges shall constitute a lien against the real property against 

which the charges have been imposed; and 

 That the Tax Collector shall include the amount of the charges on the bills for taxes levied 

against said real property and the same shall be collected in the same manner together with the 

general taxes for the City of Loma Linda, and shall be subject to the same penalties and interest. 

 PASSED, APPROVED AND ADOPTED this 10
th
 day of July 2018 by the following vote: 

 
 Ayes:   
 Noes:   
 Absent:  
 Abstain:  
 
 
 
             
       Rhodes Rigsby, Mayor  
 
ATTEST: 
 
 
 
        
Barbara Nicholson, City Clerk 
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City of Loma Linda 
Official Report 

 
 
COUNCIL AGENDA: July 10, 2018 
 

TO:   City Council 

 

SUBJECT:  Demands Register 
 

 

 

RECOMMENDATION 

 

It is recommended that the City Council approve the attached list of demands for payment. 
 

 

Rhodes Rigsby, Mayor 
Phillip Dupper, Mayor pro tempore 
Ovidiu Popescu, Councilman 
Ronald Dailey, Councilman 
John Lenart, Councilman 
 

Approved/Continued/Denied 
By City Council 
Date _________________ 
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COUNCIL AGENDA:　July lO, 2018

TO:　　　　　　　　　　City Council

Approve d/C ontinue d/D eni e d

By City Council

D ate

FROM:　　　　　　T. Jarb Thaip函City Manager仲ublic Works Director千・小菅

SUBJECT:　　　　　　　Adopt Council Bill #R-2018-31 Approvmg an Application for

Grant Funding for Mobil Source Air Pollution Reduction Clean

Trausportation Funding.

RECOMMENDATION

It is recommended that血e City Council adopt Council Bill #R-2018-31 approving the

application for the MSRC Grant funding and authorizing the City Manager, Or designee, tO Sign
the application.

BACKGROUND

Clean transpo咄ion funding from the Mobil Source Air Po11ution Reduction Review Committee

(MSRC) has been made available through the 2017 Local Goverment Partnership Program.
City staff has received the MSRC supplied presentation’attaChed, and acknowledges same.

Funding up to $50,000 has been reserved for the City of Loma Linda and up to $10,000 may be

used for a zero or near zero emission light duty vehicle. An elec正c vehicle charging station may

be match funded, 50% for non-Public and up to 75% for a public access facility. Other qualifying

PrQjects include tra範c signal coordination and sync血onization and bicycle active transportation.

ANALYSIS

Staff proposes to purchase an elec正c vehicle, a 2018 Ford Focus, for $30,494.37 utilizing the

maximun a11owable grant of $1 0,000・00 and reserve the remaining $40,000.00 for tra能c signal

∞Ordination and synchronization and an electric vehicle charging station.皿ose costs are

Currently being researched.

F量NANICIAL IMPACT

AB2766 Subvention Funds and General Funds wi11 be used for the required match funding.

¥¥CLL-Sy-HZ’EIPubl’C Wor鳳Pz‘bllC W0琉Admn服砂Rqorlsし4QMD Grant 4やllCatJOn 2018.めc
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Council Bill #R-2018-31 

 

RESOLUTION NO. XXXX 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LOMA LINDA, 

STATE OF CALIFORNIA, APPROVING AN APPLICATION FOR MOBIL 

SOURCE AIR POLLUTION REDUCTION CLEAN TRANSPORTATION 

FUNDING 

 

WHEREAS, Mobil Source Air Pollution Reduction Review Committee (MSRC) through 

the Local Government Partnership Program is designing partnerships within the South Coast 

region to “jumpstart” the implementation of South Coast’s AQMD’s 2016 Air Quality 

Management Plan (AQMP); and 

 

WHEREAS, MSRC has reserved $50,000 for the City of Loma Linda to partner with 

MSRC to reduce motor vehicle air pollution; and 

 

WHEREAS, City of Loma Linda staff acknowledges receipt of the MSRC supplied 

presentation; and 

 

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Loma 

Linda, State of California, hereby approves the submittal of a grant application, authorizes the 

proposed projects to include purchase of a zero or near zero emission electric vehicle, installation 

of an electric charging station and allocates the necessary matching funds.   

 

PASSED AND ADOPTED this 10th day of July 2018, by the following vote: 

 

 AYES:   

 NOES:   

 ABSENT: 

 ABSTAIN:  

 

 

             

      Rhodes Rigsby, Mayor 

 

 

 

Attest: 

 

 

       

Barbara Nicholson, City Clerk 
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MASTER ENCROACHMENT AGREEMENT 

MASTER ENCROACHMENT AGREEMENT BY AND BETWEEN THE 

CITY OF LOMA LINDA AND MOBILITIE FOR THE CONSTRUCTION, 

INSTALLATION, MAINTENANCE, AND OPERATION OF 

TELECOMMUNICATIONS NETWORK FACILITIES WITHIN THE 

PUBLIC RIGHT-OF-WAY 

This Master Encroachment Agreement for the Construction, Installation, Maintenance 

and Operation of Telecommunications Network Facilities Within the Public Right-of-Way 

(“Agreement”) is entered into effective as of _____________, 2018 (“Effective Date”) between 

the CITY OF LOMA LINDA, a municipal corporation organized and operating under the laws 

of the State of California (the “City”) and MOBILITIE, LLC, a Nevada limited liability company 

(“Permittee” and together with City, the “Parties” and each, a “Party”). 

NOW THEREFORE, the Parties do hereby agree to the following terms and conditions: 

RECITALS 

WHEREAS, Permittee is a limited liability company, duly organized and existing under 

the laws of the State of Nevada and authorized by the Public Utilities Commission of the State of 

California (“PUC”) under its Certificate of Public Convenience and Necessity (No. U-7203-C) 

(“CPCN”) to provide resold and full facilities-based local exchange telecommunications 

services; and 

WHEREAS, Permittee seeks the City’s permission to construct, install, and maintain a 

comprehensive network of Telecommunications Network Facilities (as defined herein) within the 

City’s Public Right-of-Way (as defined herein) within the City, which work is within the scope 

of Permittee’s CPCN. 

WHEREAS, City has the authority to regulate the terms and conditions for the use of the 

Public Right-of-Way for the construction, installation, maintenance, and operation of 

Telecommunications Network Facilities by telecommunications providers through the issuance 

of Permits (as defined herein) and the authority to impose permit and other fees on Permittee in 

connection with its placement of Telecommunications Network Facilities in the Public Right-of-

Way. 

WHEREAS, the purpose of this Agreement is to provide the general framework within 

which Permittee will apply for necessary Permits and install, move, and/or remove 

Telecommunications Network Facilities on City Property located within the Public Right-of-

Way within the corporate limits of the City. 

NOW, THEREFORE, in consideration of the recitals and the mutual promises 

contained herein, the Parties agree as follows: 

DEFINITIONS 
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City – Means the City of Loma Linda, a municipal corporation organized and operating 

under the laws of the State of California, and includes the duly elected or appointed officers, 

agents, employees, and volunteers of the City of Loma Linda, individually or collectively. 

Telecommunications Network Facilities or Facilities – Means, without limitation, 

antennas, radios, fiber optic cables, wires, lines, conduits, converters, splice boxes, cabinets, 

handholes, manholes, vaults, drains, surface location markers, waveguides, poles, towers, 

conductors, ducts, amplifiers, appliances, pedestals, or other associated equipment and related 

hardware, appurtenances, and facilities to be used by Permittee to provide service or to be 

located by Permittee on City Property and/or in any Public Right-of-Way of the City and used or 

be useful for the transmission of Telecommunications Services – all as described in more detail 

in any and all Permits.   

Laws – Means any order, certificate, judicial decision, statute, constitution, ordinance, 

resolution, rule, tariff, administrative order, or other requirement of any municipality, county, 

state, federal, or other agency having joint or several jurisdiction over the Parties to this 

Agreement, in effect either at the time of execution of this Agreement or at any time during the 

location of the Facilities in the Public Right-of-Way including, without limitation, any regulation 

or order of an official entity or body (including the Federal Communication Commission 

(“FCC”) or any successor agency.  A reference to “Laws” shall include, without limitation, any 

lawful provision of the Loma Linda Municipal Code (“LLMC”) or any other City ordinance, 

resolution or regulation.   

Permit – Means an individual encroachment permit, in substantially the same form as 

attached hereto as Exhibit A, obtained by Permittee from the City pursuant to an application filed 

in accordance with all applicable City procedures and requirements.  The term does not include 

permits, agreements or other authorizations required to occupy City Property. 

Permittee – Means the Permittee named in the Preamble and its lawful successors or 

permitted assigns. 

Public Right-of-Way – Means the surface, the air space above the surface, and the area 

below the surface of the public streets, roads, sidewalks, lanes, courts, ways, alleys, boulevards, 

and similar places as the same now or may thereafter exist that are owned or controlled by the 

City, are dedicated to the use of the general public for street purposes, and are under the 

jurisdiction of the City.  This term shall not include any property owned by any person or agency 

other than the City, except as provided by applicable Laws or pursuant to an agreement between 

the City and any person.  This term shall not include any City Property. 

City Property – Means any City-owned buildings, land or other property located outside 

of the Public Right-of-Way, and any City-owned infrastructure located within the Public Right-

of-Way, including, without limitation utility poles, traffic light poles, wires, fiber-optic strands, 

conduit and street light poles. 

Telecommunications Services – Means services that Permittee is authorized to offer 

and/or provide through the Telecommunications Network Facilities pursuant to its CPCN and 

PUC decisions pertaining to telecommunications. 
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1. Limitations and Restrictions of Permit. 

1.1 Subject to the provisions of this Agreement and all applicable Laws, City hereby 

allows Permittee and its employees, contractors, subcontractors, agents, representatives and 

permitted assigns to encroach upon City’s Public Right-of-Way for the purpose of construction, 

installation, maintenance, location, movement, operation, placement, protection, reconstruction, 

reinstallation, relocation, removal, repair and replacement of the Telecommunications Network 

Facilities on City Property as described and shown in any applicable Permit, which by this 

reference is incorporated herein (the “Work”).  Such facilities shall be designed and constructed 

so as to minimize aesthetic visual or other impacts to the greatest extent possible, and to blend 

with, or be incorporated into, existing architectural features.  Permittee hereby certifies that the 

descriptions and drawings submitted to the City to obtain any and all Permits are true, complete 

and accurate.  This permission granted under this Agreement is not a permission to do any Work 

except as described in applicable Permits and is subject to all applicable City procedures and 

requirements, including but not limited to the requirement for prior review and approval of the 

City of each Permit, and the acceptance hereof shall evidence Permittee’s agreement to all 

applicable City procedures and requirements, and the additional conditions contained herein.  In 

the event of a contradiction, conflict or inconsistency between the terms of the Agreement and 

any Permit, the terms of the Permit shall govern the Work to be performed under such Permit. 

1.2 Permittee provides Telecommunications Services in California.  The type of 

services Permittee offers to its carrier customers through Telecommunications Network Facilities 

in the Public Right-of-Way consists of communications services which are presently permitted 

by Law.  If Permittee is authorized by the PUC to provide additional and/or alternative services, 

including but not limited to community antenna television systems or commercial video 

programming, and intends to offer such services to customers within the corporate limits of the 

City, Permittee shall give City as much advance written notice as practicable, up to and including 

three (3) months’ prior notice, of its intent to change the service provided by way of the 

Telecommunications Network Facilities installed under this Agreement, and comply with all 

applicable City procedures and requirements.  Permittee acknowledges that any expansion or 

changes in the regulatory authority over such services may, if mandated by law, require 

Permittee to enter into a new Agreement consistent with all applicable City procedures and 

requirements regulating such services or the expansion or change in services, if such service 

changes fall under the lawful regulation, jurisdiction, and authority of City in accordance with 

Laws. 

1.3 Permittee shall not commence any Work until Permittee has first obtained a 

Permit to do so.  Permit applications and accompanying fees must be submitted and paid, 

respectively, in accordance with the provisions of City’s policies, procedures, and rules.  

Permittee shall pay the City the sum of One Thousand Two Hundred Dollars ($1,200) 

(“Attachment Fee”) per year for each City-owned street light pole location that Permittee 

attaches Telecommunication Network Facilities, due and payable on the date the applicable 

Telecommunication Network Facilities are installed and operational and each anniversary 

thereafter; provided, however, that all Attachment Fees shall be reasonably prorated by the 

Parties for any period during which the Facilities at a particular location are not in operation or 

the applicable Permit is terminated for any reason.  The Attachment Fees shall be delivered to 
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the City by mailing a check to the following address:  City of Loma Linda, Attn: Accounts 

Receivable, 25541 Barton Road, Loma Linda, CA 92354.   

1.4 Permittee is hereby given notice of existing state law, Sec. 4215 et seq., 

Chapter 3.1, Division 5, Title 1 of the Government Code, as amended by A.B. 73, effective 

January 1, 1990, which requires owners of underground facilities to join a regional notification 

center, e.g. USA which requires contractors to contact such a regional notification center prior to 

excavation; requires facility owners to mark their underground facilities when notified; and sets 

civil penalties for failure to comply therewith.  Prior to construction, Permittee shall contact USA 

to verify the location of existing underground facilities. 

1.5 Except as permitted by applicable Laws or this Agreement, in the performance 

and exercise of its rights and obligations under this Agreement, Permittee shall not interfere in 

any material manner with the existence and operation of any and all public and private rights-of-

way, sanitary sewers, water mains, storm drains, gas mains, poles, overhead and underground 

electric and telephone wires, streetlamps, traffic signals, cable television, and other 

telecommunications, utility, and municipal property without the approval of the owner(s) of the 

affected property or properties.  In addition, and notwithstanding the foregoing, Permittee may 

not, without prior approval from the City, install any Facilities underneath any City sidewalk that 

runs parallel to a curb. 

1.6 This Agreement is not a grant by the City of any property interest but is made 

subject and subordinate to the prior and continuing right of the City to use all the Public Right- 

of-Way in the performance of its duties, including, but not limited to, public use as a street and 

for the purpose of laying, installing, maintaining, repairing, protecting, replacing, and removing 

sanitary sewers, water mains, storm drains, gas mains, poles, overhead and underground electric 

and telephone wires, streetlamps, traffic signals, cable television, and other utility and municipal 

uses together with appurtenances thereof and with right of ingress and egress, along, over, 

across, and in said Public Right-of-Way. 

1.7 This Agreement is made subject to all easements, restrictions, conditions, 

covenants, encumbrances, and claims of title which may affect the Public Right-of-Way which 

are recorded in the public record or of which City notifies Permittee in writing on or before the 

date of this Agreement, and it is understood that Permittee, at its own cost and expense, shall 

obtain such permission as may be necessary and consistent with any other existing rights.  

Notwithstanding the foregoing, no reference herein to a “Public Right-of-Way” shall be deemed 

to be a representation or guarantee by City that its interest or other rights to control the use of 

such property is sufficient to permit its use for such purposes, and Permittee shall be deemed to 

gain only those rights to use as are properly in City and as City may have the undisputed right 

and power to give. 

1.8 The construction, installation, operation, maintenance, and removal of said 

Telecommunications Network Facilities shall be accomplished without cost or expense to City 

subject to reasonable approval of City in such a manner as not to endanger personnel or property, 

or unreasonably obstruct travel on any road, walk, or other access thereon within said Public 

Right-of-Way. 
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1.9 The term of this Agreement shall commence as of the Effective Date, and shall 

continue until the earlier of (a) ten (10) years (the “Term”) or (b) such time as the Agreement is 

terminated by either Party pursuant to the termination procedures set forth below in Section 7 of 

this Agreement.  Not less than thirty (30) days prior to the expiration of the Term (unless earlier 

terminated pursuant to Section 7), either Party may provide written notice seeking to re-negotiate 

any provision of this Agreement or provide written notice to the other Party of non-renewal of 

the Agreement.  If the Parties are re-negotiating the Agreement in good faith but cannot come to 

agreement prior to expiration of the Term, the Agreement shall expire on its own terms unless 

the Parties agree in writing to extend the Agreement as currently executed for an additional 

maximum period of one hundred eighty (180) days (the “Status Quo Extended Term”).  If 

negotiations are not concluded and the Parties do not come to terms on a new agreement by the 

expiration of the Status Quo Extended Term, the Agreement shall expire and be terminated by its 

own terms.  If the Parties come to terms on a new agreement prior to expiration of the Status Quo 

Extended Term, but the City is unable to obtain City Council approval prior to such expiration, 

the Status Quo Extended Term shall be extended to the date of City Council action on the new 

agreement, after which date, if City Council has approved the new agreement, it shall become 

effective.  If neither Party provides written notice seeking to re-negotiate the Agreement or 

seeking non-renewal prior to the expiration of the Term pursuant to the terms of this Section 1.9, 

the Term of the Agreement shall, upon written notice of either Party, be extended for one 

additional period of (12) months, and all other provisions of this Agreement shall remain intact. 

2. No Interests in City Property or Public Right-of-Way. 

2.1 No Right, Title or Interest.  The permission granted hereunder shall not in any 

event constitute an easement on or an encumbrance against City Property or against the Public 

Right-of-Way.  No right, title or interest (including franchise interest) in the Public Right-of- 

Way, or any part thereof, shall vest or accrue in Permittee by reason of this Agreement or the 

issuance of any Permit or exercise of any privilege given thereby. 

2.2 Possessory Interest.  The Parties agree that no possessory interest is created by 

this Agreement.  However, to the extent that a possessory interest is deemed created by a 

governmental entity with taxation authority, Permittee acknowledges that City has given to 

Permittee notice pursuant to California Revenue and Taxation Code Section 107.6 that the use or 

occupancy of any public property pursuant to this Agreement may create a possessory interest 

which may be subject to the payment of property taxes levied upon such interest.  Permittee shall 

be solely liable for, and shall pay and discharge prior to delinquency, any and all possessory 

interact taxes or other taxes levied against Permittee’s right to possession, occupancy, or use of 

any public property pursuant to any right of possession, occupancy, or use created by this 

Agreement. 

3. Compliance with All Laws. 

Permittee shall comply with all applicable City, State and Federal Laws and all other 

applicable City procedures and requirements at all times.  No repair or construction shall be 

performed except in accordance with all applicable City procedures and requirements, to the 

extent they are not in conflict with any paramount authority of the State or Federal Government. 
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4. Reservation of Rights. 

The City’s agreement hereto is not a waiver of and is without prejudice to any right City 

may have under law to regulate, tax or impose fees or charges on Permittee (including, but not 

limited to fees or charges for attaching Facilities to City Property – whether such is in the Public 

Right-of-Way or not – and using City-generated power) or any right Permittee may have under 

the law to provide services through the Telecommunications Network Facilities pursuant to state 

or federal laws, rules or regulations, including but not limited to Public Utilities Code sections 

7901 and 7901.1, Government Code section 65964.1 and section 253(c) of the 

Telecommunications Act of 1996.  Permittee shall be subject to any taxes, fees or charges that 

the City lawfully imposes on the Telecommunications Network Facilities and 

Telecommunications Services in the future.  Nothing herein shall affect in any way City’s power 

or right to impose or collect any tax or fee on users or providers of the services to be provided by 

Permittee.  Nothing herein is intended to impose regulations or conditions on Permittee that City 

is preempted from imposing by state or federal laws. 

5. Work Standards; Repairs. 

5.1 The Work shall be done in a good and skillful manner, subject to the supervision 

and reasonable satisfaction of City.  Permittee’s representative shall be physically present at any 

construction site at all times that construction or excavation is being conducted under this 

Agreement.  Permittee’s Work shall comply with all standards imposed by City law and be 

conducted with the least possible hindrance or interference to the Public Right-of-Way and City 

Property. 

5.2 Permittee shall be responsible for any damage to City street pavements, existing 

utilities, curbs, gutters, sidewalks or to any private property or improvements, including but not 

limited to subsidence, cracking, erosion, collapse, weakening, or loss of lateral support, to the 

extent caused by its installation, maintenance, repair or removal of its Telecommunications 

Network Facilities in Public Right-of-Way and shall repair, replace and restore in kind any such 

damaged facilities at its sole expense and to the reasonable satisfaction of City. 

5.3 If Public Right-of-Way to be used by Permittee has preexisting installation(s) 

placed in said Right-of-Way, Permittee shall assume the responsibility to verify the location of 

the preexisting installation and notify City and any third party of Permittee’s proposed 

installation.  The reasonable cost of any work required of such third party or City to provide 

adequate space or required clearance to accommodate Permittee’s installation shall be borne 

solely by Permittee. 

5.4 Permittee shall be responsible for ensuring that the Work of employees, 

contractors, subcontractors, agents, representatives and permitted assigns is performed consistent 

with this Agreement and applicable Laws, and shall be responsible for all acts or omissions of 

such third parties including responsibility for promptly correcting acts or omissions.  This section 

is not meant to alter tort liability of Permittee to third parties. 
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6. Removal, Relocation and Abandonment. 

6.1 Subject to the provisions of this Section 6, Permittee shall at its sole expense and 

without cost or expense to City, properly remove, relocate and/or abandon (in accordance with 

Section 6.6) any or all of the Telecommunications Network Facilities installed, used, and 

maintained under this Agreement if and when such Facilities may be deemed by City to be 

detrimental to the public health, safety, or welfare; are in conflict vertically and/or horizontally 

with any proposed City installation; interfere with any City construction project; or must be 

removed, relocated and/or abandoned due to any abandonment, change of grade, alignment or 

width of any street, sidewalk or other public facility by the City or other public agency, including 

the construction, maintenance, or operation of any other City underground or aboveground 

facilities including but not limited to any sewer, storm drain, conduits, streetlamps, traffic 

signals, gas, water, electric or other utility system, or pipes owned by City or any other public 

agency; provided, however, that Permittee shall not be required to bear the expense of a removal, 

relocation or abandonment requested under this Section 6.1 on behalf of, or for the benefit of, 

any third party unaffiliated with either Party. 

6.2 If Permittee is required to remove, relocate or abandon (in accordance with 

Section 6.6) its Facilities pursuant to Section 6.1, City shall reasonably cooperate with Permittee 

to determine a mutually acceptable location on Public Right-of-Way where Permittee may 

relocate said Facilities.  In the event Permittee relocates the Facilities to a new location as set 

forth in this Section 6.2, the terms of this Agreement will apply to the Work at the relocated 

Facilities unless the Parties agree otherwise.  Permittee will be required to apply for a new 

Permit to conduct Work to relocate and re-install Facilities in the new location, the approval of 

which Permit shall not be unreasonably withheld.  If the removal or relocation is caused by the 

City, then any Permit fees associated with such application shall be waived. 

6.3 If Permittee is required to remove, relocate or abandon its Facilities pursuant to 

Section 6.1, such removal, relocation or abandonment (in accordance with Section 6.6) shall be 

completed within one hundred eighty (180) days of written notice delivered by City unless 

exigencies dictate a shorter period for removal, relocation and/or abandonment, and such shorter 

period is stated in the written request (the “RRA Notice Period”).  The RRA Notice Period shall 

be no less than thirty (30) days, subject to permitting and agency approvals. 

6.4 If removal or relocation cannot reasonably be accomplished within the RRA 

Notice Period or the Parties agree in writing to a period longer than the RRA Notice Period, then 

Permittee shall commence such removal or relocation within the RRA Notice Period and 

thereafter continue the same diligently until completion thereof. 

6.5 If Permittee has not complied with such written request for removal, relocation or 

abandonment within the RRA Notice Period or executed a written agreement to extend the RRA 

Notice Period within the RRA Notice Period, then, on the first business day immediately 

following the last day of the RRA Notice Period, City may cause the removal, relocation or 

abandoning work to be done at Permittee’s sole cost and expense and, in the case of relocation, 

may use its sole discretion to determine a new location for the Facilities.  Under such 

circumstances, City shall only be obligated to perform such work in a manner consistent with the 

standard practices of City in performing street work and construction.  City shall not be obligated 
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to repair or replace any materials or improvements in a form or manner consistent with any 

applicable Permit or any plans and specifications submitted by Permittee, and City shall not be 

responsible for any damages whatsoever to Permittee as a result of City performing such work, 

unless City performs such work in a grossly negligent or reckless manner. 

6.6 If any portions of the Facilities covered under this Agreement are no longer used 

by Permittee, or are abandoned for a period in excess of one (1) year, Permittee shall notify City 

and shall either promptly vacate and remove the Facilities at its own expense or, with City’s 

permission, may abandon some or all the Facilities in place.  After such non-operation, removal 

or abandonment, Permittee shall have no further obligations to the City (including the payment 

of any Attachment Fees) and no further rights to the Facilities.  Under such circumstances, 

Permittee shall cooperate in good faith to execute any documents necessary to convey title to the 

Facilities to the City. 

6.7 In the event Permittee removes, relocates or abandons its Facilities or any portion 

thereof, it shall be so completed consistent with all applicable City procedures and requirements.  

Should Permittee remove the Facilities from the Public Right-of-Way, Permittee shall, within ten 

(10) days after such removal, give notice thereof to City specifying the Public Right-of-Way 

affected and the location thereof as well as the date of removal.  Before proceeding with removal 

or relocation work, Permittee shall obtain a Permit from the City and pay applicable permitting, 

plan check, and inspection fees. 

7. Termination, Default and Remedies. 

7.1 Permittee may terminate any or all Permits at any time for cause or for no cause at 

all, and the City may terminate any and all Permits for cause only, by delivering thirty (30) days’ 

written notice of said termination to the other Party.  Such termination by Permittee shall not 

relieve it of any obligation to the City regarding any existing breach of any Permit or this 

Agreement at the time of such termination. 

7.2 Within ninety (90) days after such termination, Permittee shall remove its 

Facilities from the Public Right-of-Way and repair and restore such Right-of-Way to ameliorate 

all effects caused by such removal, except that Permittee shall not be responsible for damage 

resulting from normal wear and tear, acts of God, and natural disasters.  Notwithstanding such 

termination, Permittee’s obligations under the following sections of this Agreement shall survive 

the termination of this Agreement: Sections 3, 5.3, 6.7, and 7.8. 

7.3 In the event that Permittee fails to use the Public Right-of-Way under this 

Agreement and any Permit for a consecutive period of one (1) year from the Effective Date, 

regardless of whether such Facilities have been installed, the City may notify Permittee in 

writing of its intent to terminate the Agreement and any Permit due to abandonment.  If 

Permittee does not respond to said notice within thirty (30) days of delivery, the City shall have 

the right, at its sole discretion, to declare this Agreement and any Permit terminated by 

abandonment. 

7.4 In the event Permittee defaults, or fails to keep, fulfill or perform any of the 

material terms or conditions of this Agreement or any Permit and fails to remedy such default 
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within forty five (45) days after delivery of written notice from the City of such default or 

failure, or, if such cure cannot reasonably be completed within said forty five (45) days, 

Permittee fails to commence such cure and thereafter diligently continue to cure the default until 

completion thereof, the City may provide written notice of termination of this Agreement and 

any and all Permits.  Upon such termination, this Agreement and any and all Permits shall be 

cancelled, and all of the rights and privileges of Permittee under the Agreement and any Permit 

shall be deemed surrendered. 

7.5 Notwithstanding the notice and cure periods set forth in Sections 6.3, 6.6, 7.3 and 

7.4, in the event that the City finds that the Telecommunications Network System poses an 

imminent threat to the public health, welfare and safety, the City shall so notify Permittee in 

writing and may, without providing Permittee an opportunity to cure, take immediate steps to 

mitigate the threat, including but not limited to removal and relocation of the Facilities, the 

reasonable and documented cost of such work to be borne solely by Permittee.  The Parties agree 

to attempt in good faith to work cooperatively with one another to neutralize and mitigate any 

threat to public health, welfare and safety caused by or exacerbated by the Facilities. 

7.6 Failure on the part of any Party to comply with the terms and conditions of this 

Agreement, including but without limitation Permittee’s representation that the CPCN is valid 

and has not been terminated, revoked or abandoned, and the Work and use of the Facilities is 

within the scope of the CPCN, shall constitute a default and material breach of this Agreement.  

Each Party shall be entitled to exercise all rights and remedies in the event of a breach, including, 

in the case of a default and material breach by Permittee, the City’s right, at its sole discretion, to 

withhold issuance of any new Permits and/or commence administrative enforcement proceedings 

against Permittee pursuant to all applicable laws. 

7.7 Upon termination for any reason, the City may require Permittee to remove the 

Facilities and restore the Public Right-of-Way and City Property at its sole cost and according to 

the requirements of the Permit and the LLMC.  Under such circumstances, Sections 6.5 and 6.7 

shall apply.  If, within ninety (90) days of termination, the Permittee does not remove the 

Facilities pursuant to section 7.2, the Facilities shall be deemed conveyed to the City and 

Permittee shall have no further obligation to remove, relocate, or maintain the Facilities and no 

further right to control or use the Facilities.  Upon the Facilities being deemed so conveyed to the 

City, Permittee shall take all necessary steps, including but not limited to executing any 

necessary documents, to transfer ownership of the Facilities to the City. 

7.8 Upon expiration or termination for any reason, Permittee shall remain liable for 

any amount due under the Agreement, which obligation to pay shall survive any termination of 

this Agreement; provided, however, the obligation of Permittee to pay Attachment Fees shall 

terminate (and such fees shall be prorated in accordance with Section 1.3 above) upon such 

termination.  Anything herein to the contrary notwithstanding, the provisions of the Agreement 

relating to indemnification and any other provisions which by their nature should survive 

termination or expiration of this Agreement, shall so survive. 
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8. Performance Bond. 

8.1 Prior to issuance of the first Permit after the Effective Date, Permittee shall file 

with and shall thereafter at all times during the remaining term of this Agreement and any and all 

Permits keep on file with the City a performance bond, in a form that shall be reasonably 

approved by the City and under any and all circumstances in compliance with California Code of 

Civil Procedure Section 995.660(a), as it may be amended from time to time, naming the City as 

obligee in an amount equal to approximately one hundred percent (100%) of the total cost of 

removal of the Facilities, including but not limited to those Facilities already installed under the 

Prior Permits and the Pending Permits (as reasonably approved by the City and as may be 

increased or decreased from time to time with approval of the City, the “Bond”), to guarantee 

and assure the faithful performance of Permittee’s obligations under this Agreement.  Prior to the 

issuance of every subsequent Permit, Permittee shall, after consultation with City, increase the 

amount of the Bond by approximately one hundred percent (100%) of the total cost of removal 

of any added Facilities.  The City shall have the right to draw against the Bond, only in the event 

of a default by Permittee that results in an unauthorized abandonment of the Facilities; provided 

that Permittee is first given written notice of any intent to draw against the Bond and an 

opportunity to cure, and only to the extent of the actual cost of removal of any Facilities that are 

abandoned by Permittee without the City’s permission or otherwise not in accordance with 

Sections 6.5 and 6.6.  Upon such withdrawal from the Bond, the City shall provide notice to 

Permittee of the amount withdrawn and the date thereof.  Thirty (30) days after the City’s 

delivery of notice of the Bond withdrawal authorized herein, Permittee shall deposit such further 

bond, or other security, as the City may require, which is sufficient to meet the requirements of 

this Agreement.  Any portion of the Bond that is not drawn upon by the City as reimbursement 

for actual costs of removal of the Facilities shall be released and refunded to Permittee upon 

written notice by the City to the surety and Permittee. 

8.2 The Bond shall be accompanied by a power of attorney from the surety company 

authorizing the person executing the Bond to sign on behalf of the Permittee.  If the Bond is 

executed outside the State of California, all copies of the Bond must be countersigned by a 

California representative of the surety.  The signature of the Permittee’s representative executing 

the Bond shall be acknowledged by a Notary Public as the signature of the person designated in 

the power of attorney. 

9. Hold Harmless and Indemnification. 

9.1 To the fullest extent permitted by law, Permittee, for itself, its agents, contractors 

and employees, shall defend, indemnify and hold harmless the City, its duly elected and 

appointed officers, agents, employees, and representatives from and against any and all suits and 

causes of action, claims, charges, damages, demands, judgments, fines, costs and expenses 

including without limitation reasonable attorneys’ fees, and penalties or losses of any kind or 

nature whatsoever, caused by Permittee’s breach of this Agreement and any Permit, except to the 

extent arising from the City’s or its officers’, agents’, employees’ or representatives’ gross 

negligence, willful misconduct or criminal act. 

9.2 This indemnification shall include without limitation: (1) claims for injury to or 

death of any person; (2) property damage; (3) performance or failure to perform the obligations 
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under this Agreement and any Permit by Permittee, or its contractors, subcontractors, agents, 

employees, or other persons acting on Permittee’s behalf; (4) the design, placement, 

maintenance, repair, or condition of the Facilities; (5) all claims, demands, damage, causes of 

action, proceedings, loss, liability, costs and expenses (including reasonable attorneys’ fees) of 

any kind alleging injury to or death of persons or damage to public or private property including 

environmental damage that arises from or is directly attributable to, the Facilities or any release, 

remediation, and/or clean-up costs caused by any release of hazardous materials or contaminants 

from the Facilities during operations and/or after abandonment; and (6) all other claims of any 

nature whatsoever which may be caused by the Work, except and to the extent caused by the 

City’s negligence, willful misconduct or criminal acts. 

9.3 In the event that the City or any of its duly elected or appointed officers, agents, 

employees or representatives shall be made a party to any action due to Permittee’s violation of 

this Agreement or any Permit or any federal, state or local laws including but not limited to 

Section 4 of this Agreement, Permittee shall indemnify, defend (with legal counsel acceptable to 

City) and hold the City harmless from any and all such claims. 

9.4 Permittee, for itself and its successors and assigns, hereby waives all claims and 

causes of action, whether now existing or hereafter arising, against the City or its duly elected or 

appointed officers, agents, or employees, for damages, physical or otherwise, to any of the 

Facilities covered by this Agreement from any cause whatsoever. 

9.5 The provisions of this Section 9 shall apply regardless of whether the City 

prepared, supplied, or approved plans or specifications or inspected any of the Work or 

improvements installed and constructed pursuant to this Agreement and any Permit. 

10. Limits of City Liability. 

10.1 In no event shall the City be liable under any theory to Permittee for any damage 

to the Facilities caused by any excavation or work performed by any other persons or by City at 

or near the location of the Facilities.  Neither Party shall be liable, under any theory, to the other 

Party, for any indirect, special punitive or consequential damages including, but not limited to, 

any claim for loss of services, lost revenue or profits or third-party damages whether in contract, 

tort, or otherwise, even if the Party was or should have been aware of the possibility of these 

damages, whether under theory of contract, tort (including negligence), strict liability, or 

otherwise. 

10.2 Nothing in this Agreement shall be deemed to make the City or any officer or 

employee of the City responsible or liable to Permittee or any other person by reason of the 

City’s approval of plans for the Work or by reason of any inspections of the Facilities conducted 

by the City, except and to the extent caused by the City’s negligence, willful misconduct or 

criminal acts. 

11. Insurance. 

11.1 Permittee shall assume all responsibility for damages to property or injuries to 

persons, including accidental death, which may arise from or be caused by Permittee’s 

performance under this Agreement and any Permit, or by anyone Permittee has directly or 
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indirectly employed, and whether such damage or injury shall accrue or be discovered before or 

after termination of this Agreement and Permit. 

11.2 Prior to the issuance of any Permit, Permittee shall be required to secure and keep 

in full force and effect at all times during the term of this Agreement and any Permit, a policy or 

policies of commercial general liability, automobile liability insurance and such other insurance 

as the City may from time to time require, written by a company or companies authorized to do 

business within the State of California and approved by the City, which reasonable approval may 

not be withheld.  Said policies shall name the City of Loma Linda, its duly elected or appointed 

officers, agents, and employees as additional insureds, under the policies in the following 

amounts which may be adjusted from time to time to reflect changes of circumstances and the 

rate of inflation: 

(a) Commercial General Liability Insurance in an amount of One Million 

Dollars ($1,000,000) per occurrence combined single limit covering bodily injuries, including 

accidental death, to any one or more persons; and property damage insurance (insuring damage 

to rented premises) in the amount of One Million Dollars ($1,000,000); and 

(b) Automobile Liability Insurance endorsed for all owned and non-owned 

vehicles with a combined single limit of at least One Million Dollars ($1,000,000) per 

occurrence for personal injuries, including accidental death, to any one or more persons; and for 

property damage. 

11.3 Claims made policies are not acceptable.  When an umbrella or excess coverage is 

in effect, it must follow the form of the underlying coverage. 

11.4 All policies shall contain a “Severability of Interest” clause and a “Primary 

Coverage” clause for any loss arising from or caused in whole by Permittee’s performance under 

this Agreement and any Permit.  In addition, all policies shall contain a statement of obligation 

on the carrier’s part to notify the City at least thirty (30) days in advance of any policy 

cancellation by the insurer except for non-payment of premium, of coverage. 

11.5 Prior to the issuance of any Permit and on an annual basis, Permittee shall furnish 

the City with a “certificate of insurance” and an “additional insured endorsement,” both 

documents countersigned by the insurance carrier or its authorized representative.  The 

countersigned certificate or t endorsements (to the extent applicable), shall 

(a) Contain the following information: 

(i) Policy number; 

(ii) Name of insurance company; 

(iii) Name, address and telephone number of the agent or authorized 

representative; 

(iv) Name and address and telephone number of insured 
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(v) Project name and address 

(vi) Policy expiration date; and 

(vii) Specific coverage amounts; and 

(b) Include that The City of Loma Linda, its duly elected or appointed 

officers, agents, and employees are named as additional insureds under the policies required 

herein.  This insurance is primary to the coverage of the City.  Neither the City nor any of its 

insurers shall be required to contribute to any loss.  The policies required herein contain a 

severability of interest clause.  The issuing company shall deliver to the City thirty (30) days’ 

advanced written notice of any policy cancellation, termination, or reduction in the amount of 

coverage. 

PERMITTEE SHALL FURNISH THE REQUIRED CERTIFICATE(S) OF INSURANCE 

AND ENDORSEMENT(S) BEFORE THE CITY ISSUES THE FIRST PERMIT AND 

EXECUTES THIS AGREEMENT. 

11.6 Permittee shall secure and maintain at all times during the term of this Agreement 

workers’ compensation and employer’s liability insurance, as required by state law, but at least 

in an amount not less than One Million Dollars ($1,000,000) per accident.  Permittee shall 

furnish the City with a certificate showing proof of such coverage. 

11.7 In the event Permittee employs contractors or subcontractors as part of the Work 

covered by this Agreement, it shall be the responsibility of Permittee to ensure that all 

contractors or subcontractors comply with substantially similar insurance requirements that are 

stated in this Agreement; provided, however, that under no circumstances shall any contractor or 

subcontractor have insurance policies with limits less than those required of Permittee under 

Sections 11.2(a), 11.2(b) and 11.6. 

12. General Conditions. 

12.1 Any right or power conferred, or duty imposed upon any officer, employee, 

department or commission of the City, shall be subject to transfer by operation of law to any 

other officer, employee, department or commission of the City. 

12.2 Permittee agrees to keep its Telecommunications Network Facilities, reasonably 

related City-owned facilities, including streets, and the Public Right-of-Way in good and safe 

condition and free from any nuisance, to the reasonable satisfaction of the City. 

12.3 The permission provided under this Agreement and any Permit is non-exclusive.  

The grant of any Permit or any of the terms or conditions contained herein shall not be construed 

to prevent the City from granting similar permits and/or licenses or any identical, similar or other 

type of license or franchise to use the Public Right-of-Way to any person, firm or corporation 

other than Permittee. 

12.4 This Agreement and any Permit are not intended for any third party’s benefit and 

cannot be enforced by any third party. 
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12.5 This Agreement and any and all Permits shall be governed by the laws of the 

State of California, without regard to its conflict of laws principles. 

12.6 This Agreement and any and all Permits issued to Permittee contain the entire 

understanding between the Parties with respect to the subject matter herein.  There are no 

representations, agreements or understanding (whether oral or written) between or among the 

Parties relating to the subject matter of this Agreement that are not fully expressed herein.  This 

Agreement may not be amended except pursuant to a written instrument signed by all Parties. 

12.7 No provision herein made for the purpose of securing performance of the terms 

and conditions of this Agreement and any Permit shall be deemed an exclusive remedy, or to 

afford the exclusive procedure for the enforcement of the Agreement’s or any Permit’s terms and 

conditions, but the remedies and procedures herein provided, in addition to those provided by 

law, shall be deemed to be cumulative. 

12.8 No rights and duties under this Agreement or any Permit shall be assigned or 

delegated by Permittee without the prior written approval of the City, which approval shall not 

be unreasonably withheld.  Notwithstanding any provision in this Agreement to the contrary, 

Permittee shall have the right to assign this Agreement without the City’s consent to any parent, 

subsidiary, affiliate, or any person, firm, or corporation that shall control, be under the control of, 

or be under common control with Permittee, or to any entity into which Permittee may be 

merged or consolidated or which purchases all or substantially all of the assets of Permittee that 

are subject to this Agreement; provided, however, that in the event of such assignment, Permittee 

shall provide within thirty (30) days of such assignment (a) written notice to the City, 

specifically identifying (i) the name of the assignee; (ii) its corporate form (e.g., corporation, 

limited liability company, etc.); (iii) its place of incorporation or organization; (iv) its CPCN 

number; (v) the name, title, address, telephone number and e-mail address of the appropriate 

person for notice purposes if different from that set forth in Section 12.12 below; and (vi) the 

assignee’s relationship to Permittee; (b) a copy of the assignee’s CPCN; and (c) a copy of any 

document memorializing such assignment.  To the extent Permittee desires to maintain the 

confidentiality of such document, and to the extent allowed under the California Public Records 

Act, the City will execute a separate confidentiality agreement.  The Parties agree and 

acknowledge that, notwithstanding anything in this Agreement to the contrary, certain Facilities 

deployed by Permittee in the Public Rights-of-Way pursuant to this Agreement may be owned 

and/or operated by Permittee’s third-party wireless carrier customers (“Carriers”) and installed 

and maintained by Permittee pursuant to license agreements between Permittee and such 

Carriers.  Such Facilities shall be treated as Permittee’s Facilities for all purposes under this 

Agreement provided that (i) Permittee remains responsible and liable for all performance 

obligations under the Agreement with respect to such Facilities; (ii) Permittee’s sole point of 

contact regarding such Facilities shall be Permittee; and (iii) Permittee shall have the right to 

remove and relocate the Facilities. 

12.9 A waiver by the City of any breach of any term, covenant, or condition contained 

in this Agreement and any Permit shall not be deemed to be a waiver of any subsequent breach 

of the same or any other term, covenant, or condition contained in this Agreement or any other 

Permit whether of the same or different character. 
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12.10 If any action at law or in equity is brought to enforce or interpret the terms of this 

Agreement or of any Permit, the prevailing Party shall be entitled to reasonable attorney’s fees, 

costs, and necessary disbursements in addition to any other relief to which such Party may be 

entitled. 

12.11 If any one or more of the covenants or agreements or portions thereof provided in 

this Agreement or any Permit shall be held by a court of competent jurisdiction in a final judicial 

action to be void, voidable, or unenforceable, such covenant or covenants, such agreement or 

agreements, or such portions thereof shall be null and void and shall be deemed separable from 

the remaining covenants or agreements or portions thereof and shall in no way affect the validity 

or enforceability of the remaining portions of this Agreement or of any Permit. 

12.12 All notices herein must be in writing and, unless otherwise provided herein, shall 

be deemed validly given on the date either personally delivered to the address indicated below, 

or on the date of receipt if delivered by commercial express carrier (e.g., FedEx, DHL, etc.) as 

confirmed by signature of the receiving Party, or on the third (3rd) business day following 

deposit, postage prepaid, using certified mail, return receipt requested, in any U.S. Postal 

mailbox or at any U.S. Post Office.  Should the City or Permittee have a change of address, the 

other Party shall immediately be notified in writing of such change, provided, however, that each 

address for notice must include a street address and not merely a post office box.  All notices, 

demands or requests between the Parties shall be given to the other Party addressed as follows: 

City: City of Loma Linda 

Attn: City Clerk 

25541 Barton Road 

Loma Linda, CA 92354 

Phone: 909-799-2800 

Permittee: Mobilitie, LLC 

Attn:  Legal Department 

660 Newport Center Drive 

Suite 200 

Newport Beach, CA 92660 

 

With a copy to: 

 

 Mobilitie, LLC 

Attn: West Asset Management 

660 Newport Center Drive 

Suite 200 

Newport Beach, CA 92660 

  

12.13 If any Laws (including, but not limited to, those issued by the FCC or its 

successor agency) and any binding judicial interpretations thereof that govern any aspect of the 

rights or obligations of the Parties under this Agreement shall change after the Effective Date 

and such change makes any aspect of such rights or obligations inconsistent with the then-



 

 

 16  

 

effective Laws, then the Parties agree to promptly amend the Agreement as reasonably required 

to accommodate and/or ensure compliance with any such legal or regulatory change. 

 

 

 

[Signatures Begin on Next Page] 

  



 

 

 17  

 

IN WITNESS WHEREOF, the Parties have signed this Agreement as of the Effective 

Date stated in the introductory clause. 

 

City of Loma Linda, a municipal corporation 

organized and operating under the laws of the 

State of California 

By:   

T. Jarb Thaipejr, City Manager 

ATTEST 

  

Donna G. Schwartz, City Clerk 

APPROVED AS TO FORM: 

  

Richard E. Holdaway, City Attorney 

 

MOBILITIE, LLC, a 

Nevada limited liability company 

By:  

Name:  

Title:  

 



 

 

 18  

 

Exhibit A 

[Form of encroachment permit attached behind this page] 

 



COUNCIL AGENDA: July 10, 2018

FROM:　　B。rbar。 Ni。h。Is。n, City Cl。rk緋

Approved/Continued/Denied

By City Counc=

Date

VIA:　　　　　　　T. Jarb ThaipQjr, City Mannger

SUBJECT‥　　　　　Accept with regret血e resignations of Ar[ Walls and Don Bender丘om the Traffic

Advisory Committee; declare a vacancy and direct the Clerk to post a Vacancy

N〇五ce

RECOMMENDATION

It is re∞mmended that the City Council accept with regret the resignations of Art Walls and Don Bender

from也e Tra範c Advisory Committee; declare vacancies and direct吐e Clerk to post a Vacancy Notice.

BACKGROUND

The Tra触c Advisory Committee is ∞mPrised of lO members, 4 appointed at large and 6 representing staff;

the San Bemardino Co血y Sheriffs Depa血ent, Loma Linda Academy, Loma Linda University/Allied

Health Systems and the Bryn Mawr Sch∞l.皿e Committee is scheduled to meet lst皿ursday of the

month quarterly.

Art Walls has served on血e Cormittee since July 13, 2004亘is tem would have expired in 2020.

Don Bender has served on the Committee since February 14, 1989; his tem would have expired in 2020.

皿e terus of血e other 2 at-1arge appointees are expiring this year.
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」une 7, 2018

City of Loma Linda,

it is with regret′ that after several years ofservice, i am submitting my

resignation from the Traffic Advisory Committee and the North CentraI

Neighbo「hood Steering Committee effective this date.

Sincerely,

圏困図回基因
Art WaIIs



July 3, 2018 
 
 
 
Barbara, 
 
Please accept this email as a resignation of Don Bender from the Traffic Advisory Committee. He spoke 
with the City Manager about it at the last Traffic Advisory Committee meeting.   I just wanted to make 
sure that it was documented more formally. 
 
Respectfully, 
 
Jeff Bender 
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